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more copyright owners and one or more opera-
tors of coin-operated phonorecord players, which
are negotiated in accordance with subsection
(b), shall be given effect in lieu of any otherwise
applicable determination by a copyright arbitra-
tion royalty panel.

(Added Pub. L. 100-568, §4(a)(4), Oct. 31, 1988, 102
Stat. 2855, §116A; renumbered §116 and amended
Pub. L. 103-198, §3(b)(1), Dec. 17, 1993, 107 Stat.
2309.)

PRIOR PROVISIONS

A prior section 116, Pub. L. 94-553, title I, §101, Oct.
19, 1976, 90 Stat. 2562; Pub. L. 100-568, §4(b)(1), Oct. 31,
1988, 102 Stat. 2857, related to scope of exclusive rights
in nondramatic musical works and compulsory licenses
for public performances by means of coin-operated
phonorecord players, prior to repeal by Pub. L. 103-198,
§3(a), Dec. 17, 1993, 107 Stat. 2309.

AMENDMENTS

1993—Pub. L. 103-198, §3(b)(1)(A), renumbered section
116A of this title as this section.

Subsec. (b). Pub. L. 103-198, §3(b)(1)(B), (C), redesig-
nated subsec. (¢) as (b), substituted ‘‘Librarian of Con-
gress’’ for “Copyright Royalty Tribunal” in two places
in par. (2), and struck out former subsec. (b) which re-
lated to limitation on exclusive right if licenses not ne-
gotiated.

Subsec. (¢). Pub. L. 103-198, §3(b)(1)(B), (D), redesig-
nated subsec. (d) as (¢), in heading substituted ‘‘Arbi-
tration Royalty Panel” for ‘‘Royalty Tribunal’’, and in
text substituted ‘‘subsection (b)”’ for ‘‘subsection (c)”’
and ‘“‘a copyright arbitration royalty panel’” for ‘‘the
Copyright Royalty Tribunal’.

Subsecs. (d) to (g). Pub. L. 103-198, §3(b)(1)(B), (E), re-
designated subsec. (d) as (¢) and struck out subsecs. (e)
to (g) which provided, in subsec. (e), for a schedule for
negotiation of licenses, in subsec. (f), for a suspension
of various ratemaking activities by the Copyright Roy-
alty Tribunal, and in subsec. (g), for transition provi-
sions and retention of Copyright Royalty Tribunal ju-
risdiction.

EFFECTIVE DATE

Section effective Mar. 1, 1989, with any cause of ac-
tion arising under this title before such date being gov-
erned by provisions as in effect when cause of action
arose, see section 13 of Pub. L. 100-568, set out as an Ef-
fective Date of 1988 Amendment note under section 101
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511, 801,
802, 803 of this title; title 18 section 2319.

[§ 116A. Renumbered §116]

§117. Limitations on exclusive rights: Computer
programs

Notwithstanding the provisions of section 106,
it is not an infringement for the owner of a copy
of a computer program to make or authorize the
making of another copy or adaptation of that
computer program provided:

(1) that such a new copy or adaptation is cre-
ated as an essential step in the utilization of
the computer program in conjunction with a
machine and that it is used in no other man-
ner, or

(2) that such new copy or adaptation is for
archival purposes only and that all archival
copies are destroyed in the event that con-
tinued possession of the computer program
should cease to be rightful.
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Any exact copies prepared in accordance with
the provisions of this section may be leased,
sold, or otherwise transferred, along with the
copy from which such copies were prepared, only
as part of the lease, sale, or other transfer of all
rights in the program. Adaptations so prepared
may be transferred only with the authorization
of the copyright owner.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2565; Pub. L. 96-517, §10(b), Dec. 12, 1980, 94 Stat.
3028.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

As the program for general revision of the copyright
law has evolved, it has become increasingly apparent
that in one major area the problems are not suffi-
ciently developed for a definitive legislative solution.
This is the area of computer uses of copyrighted works:
the use of a work ‘‘in conjunction with automatic sys-
tems capable of storing, processing, retrieving, or
transferring information.” The Commission on New
Technological Uses is, among other things, now en-
gaged in making a thorough study of the emerging pat-
terns in this field and it will, on the basis of its find-
ings, recommend definitive copyright provisions to deal
with the situation.

Since it would be premature to change existing law
on computer uses at present, the purpose of section 117
is to preserve the status quo. It is intended neither to
cut off any rights that may now exist, nor to create
new rights that might be denied under the Act of 1909
or under common law principles currently applicable.

The provision deals only with the exclusive rights of
a copyright owner with respect to computer uses, that
is, the bundle of rights specified for other types of uses
in section 106 and qualified in sections 107 through 116
and 118. With respect to the copyright-ability of com-
puter programs, the ownership of copyrights in them,
the term of protection, and the formal requirements of
the remainder of the bill, the new statute would apply.

Under section 117, an action for infringement of a
copyrighted work by means of a computer would nec-
essarily be a federal action brought under the new title
17. The court, in deciding the scope of exclusive rights
in the computer area, would first need to determine the
applicable law, whether State statutory or common law
or the Act of 1909. Having determined what law was ap-
plicable, its decision would depend upon its interpreta-
tion of what that law was on the point on the day be-
fore the effective date of the new statute.

AMENDMENTS

1980—Pub. L. 96-517 substituted provision respecting
limitations on exclusive rights in connection with com-
puter programs for prior provision enunciating scope of
exclusive rights and use of the work in conjunction
with computers and similar information systems and
declaring owner of copyright in a work without any
greater or lesser rights with respect to the use of the
work in conjunction with automatic systems capable of
storing, processing, retrieving, or transferring informa-
tion, or in conjunction with any similar device, ma-
chine, or process, than those afforded to works under
the law, whether this title or the common law or stat-
utes of a State, in effect on Dec. 31, 1977, as held appli-
cable and construed by the court in an action brought
under this title.

CROSS REFERENCES

Exclusive rights in copyrighted work, see section 106
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 501, 511 of
this title; title 18 section 2319.



§118

§118. Scope of exclusive rights: Use of certain
works in connection with noncommercial
broadcasting

(a) The exclusive rights provided by section
106 shall, with respect to the works specified by
subsection (b) and the activities specified by
subsection (d), be subject to the conditions and
limitations prescribed by this section.

(b) Notwithstanding any provision of the anti-
trust laws, any owners of copyright in published
nondramatic musical works and published pic-
torial, graphic, and sculptural works and any
public broadcasting entities, respectively, may
negotiate and agree upon the terms and rates of
royalty payments and the proportionate divi-
sion of fees paid among various copyright own-
ers, and may designate common agents to nego-
tiate, agree to, pay, or receive payments.

(1) Any owner of copyright in a work speci-
fied in this subsection or any public broadcast-
ing entity may submit to the Librarian of
Congress proposed licenses covering such ac-
tivities with respect to such works. The Li-
brarian of Congress shall proceed on the basis
of the proposals submitted to it as well as any
other relevant information. The Librarian of
Congress shall permit any interested party to
submit information relevant to such proceed-
ings.

(2) License agreements, voluntarily nego-
tiated at any time between one or more copy-
right owners and one or more public broad-
casting entities shall be given effect in lieu of
any determination by the Librarian of Con-
gress: Provided, That copies of such agree-
ments are filed in the Copyright Office within
thirty days of execution in accordance with
regulations that the Register of Copyrights
shall prescribe.

(3) In the absence of license agreements ne-
gotiated under paragraph (2), the Librarian of
Congress shall, pursuant to chapter 8, convene
a copyright arbitration royalty panel to deter-
mine and publish in the Federal Register a
schedule of rates and terms which, subject to
paragraph (2), shall be binding on all owners of
copyright in works specified by this sub-
section and public broadcasting entities, re-
gardless of whether such copyright owners
have submitted proposals to the Librarian of
Congress. In establishing such rates and terms
the copyright arbitration royalty panel may
consider the rates for comparable circum-
stances under voluntary license agreements
negotiated as provided in paragraph (2). The
Librarian of Congress shall also establish re-
quirements by which copyright owners may
receive reasonable notice of the use of their
works under this section, and under which
records of such use shall be kept by public
broadcasting entities.

(¢c) The initial procedure specified in sub-
section (b) shall be repeated and concluded be-
tween June 30 and December 31, 1997, and at five-
year intervals thereafter, in accordance with
regulations that the Librarian of Congress shall
prescribe.

(d) Subject to the terms of any voluntary li-
cense agreements that have been negotiated as
provided by subsection (b)(2), a public broadcast-
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ing entity may, upon compliance with the provi-
sions of this section, including the rates and
terms established by a copyright arbitration
royalty panel under subsection (b)(3), engage in
the following activities with respect to pub-
lished nondramatic musical works and published
pictorial, graphic, and sculptural works:

(1) performance or display of a work by or in
the course of a transmission made by a non-
commercial educational broadcast station re-
ferred to in subsection (g); and

(2) production of a transmission program, re-
production of copies or phonorecords of such a
transmission program, and distribution of
such copies or phonorecords, where such pro-
duction, reproduction, or distribution is made
by a nonprofit institution or organization
solely for the purpose of transmissions speci-
fied in paragraph (1); and

(3) the making of reproductions by a govern-
mental body or a nonprofit institution of a
transmission program simultaneously with its
transmission as specified in paragraph (1), and
the performance or display of the contents of
such program under the conditions specified
by paragraph (1) of section 110, but only if the
reproductions are used for performances or
displays for a period of no more than seven
days from the date of the transmission speci-
fied in paragraph (1), and are destroyed before
or at the end of such period. No person supply-
ing, in accordance with paragraph (2), a repro-
duction of a transmission program to govern-
mental bodies or nonprofit institutions under
this paragraph shall have any liability as a re-
sult of failure of such body or institution to
destroy such reproduction: Provided, That it
shall have notified such body or institution of
the requirement for such destruction pursuant
to this paragraph: And provided further, That if
such body or institution itself fails to destroy
such reproduction it shall be deemed to have
infringed.

(e) Except as expressly provided in this sub-
section, this section shall have no applicability
to works other than those specified in sub-
section (b).

(1) Owners of copyright in nondramatic lit-
erary works and public broadcasting entities
may, during the course of voluntary negotia-
tions, agree among themselves, respectively,
as to the terms and rates of royalty payments
without liability under the antitrust laws.
Any such terms and rates of royalty payments
shall be effective upon filing in the Copyright
Office, in accordance with regulations that the
Register of Copyrights shall prescribe.

(2) On January 3, 1980, the Register of Copy-
rights, after consulting with authors and other
owners of copyright in nondramatic literary
works and their representatives, and with pub-
lic broadcasting entities and their representa-
tives, shall submit to the Congress a report
setting forth the extent to which voluntary li-
censing arrangements have been reached with
respect to the use of nondramatic literary
works by such broadcast stations. The report
should also describe any problems that may
have arisen, and present legislative or other
recommendations, if warranted.



